I. INTRODUCTION

Law has reached its finest moments when it has freed man from the unlimited discretion of some ruler, some civil or military official, some bureaucrat. Where discretion is absolute, man has always suffered. At times, it has been his property that has been invaded; at times, his privacy; at times, his
For Sara, and for the unknown number of individuals "denied" prosecutorial discretion by the Department of Homeland Security (DHS), 2 the conventional legal conclusion has been that such decisions are committed to the agency's absolute "discretion" under the Administrative Procedures Act (APA), are barred by the Immigration and Nationality Act, and, for both of these reasons, are immune from judicial review. Judicial review authorizes courts to review both legislation and executive actions for compliance with the law. 3 Two important principles that emerge from the judicial review function are: the "rule of law," or the extent to which judges are charged with examining whether particular actions are in compliance with the law; and "separation of powers," which is itself recognized by the limits placed on the issues judges will hear and the standards they will apply even with such review. Building upon my research on the role of prosecutorial discretion in immigration law, 4 this Article examines the role of the judiciary in prosecutorial discretion decisions. This Article argues that as a normative (and possibly a legal) matter, certain prosecutorial decisions made by the DHS should be afforded judicial review under the standards promulgated under the APA. These decisions may include pursuing an appeal, joining in a motion to reopen removal proceedings, joining in a motion to recalendar removal proceedings, cancelling a detainer, cancelling a Notice to Appear and releasing an individual from detention. This Article begins with an overview of prosecutorial discretion in immigration matters. Part II provides a primer on the organization of the immigration agency. Part III analyzes the relevant statutory sections within the Administrative Procedures Act (APA) and the Immigration and Nationality Act (INA) and the formative case law applying such sections, and argues that APA review is available for certain prosecutorial discretion decisions. Part IV considers the normative benefits of prosecutorial discretion review and explores potential designs for such review.
The role of prosecutorial discretion in immigration matters is well established, 5 and generally refers to the agency's determination of whether or not the immigration laws should be enforced against a particular individual 5 Since 1975, the immigration agency has published documents on the use of prosecutorial discretion in immigration matters. Following a lawsuit by music legend John Lennon, the Immigration and Naturalization Service (INS) published an "Operations Instruction" on the use of prosecutorial discretion and publicly introduced the agency's authority to "defer" enforcement in cases involving "(1) advanced or tender age; (2) many years' presence in the United States; (3) physical or mental condition requiring care or treatment in the United States; (4) family situation in the United States-effect of expulsion; and/or (5) criminal, immoral or subversive activities or affiliations-recent conduct." (Legacy) Immigration and Naturalization Service, Operations Instructions, O.I. § 103.1(a)(1)(ii) (1975) . The O.I. was tweaked in 1981 to "clarify" that decisions by the agency to exercise prosecutorial discretion were a matter of administrative convenience, as opposed to being a substantive benefit. The various memoranda issued by DHS on prosecutorial discretion have been summarized in previous articles and will not be repeated here. See, e.g., Wadhia (1980) . While the O.I. was eventually repealed by the agency, the standard continued to be applied by the agency. See, e.g., Memorandum from Doris Meissner, Commissioner of Immigration and Naturalization Service, on Exercising Prosecutorial Discretion (Nov. 17, 2000) , available at http://iwp.legalmomentum.org/reference/additional-materials/immigration/enforcement-detention-and-criminal-justice/government-documents/ 22092970-INS-Guidance-Memo-Prosecutorial-Discretion-Doris-Meissner-11-7-00.pdf; INS STANDARD OPERATING PROCEDURES FOR ENFORCEMENT OFFICERS: ARREST, DETENTION, PROCESSING, AND REMOVAL, Part X (1997); (Legacy) Immigration and Naturalization Service, Operations Instructions, former O.I. § 242.1(a)(22) (withdrawn June 24, 1997) (stating that deferred action is "an act of administrative choice to give some cases lower priority and in no way an entitlement").
The theory of prosecutorial discretion rests on both humanitarian and economic grounds. First, prosecutorial discretion recognizes that certain noncitizens bearing positive attributes and qualities have no formal relief available under the immigration laws. Second, prosecutorial discretion acknowledges that the number of noncitizens who are technically "deportable" under the immigration laws is much larger than the immigration agency can successfully handle with its available resources. Estimates suggest that the Immigration and Customs Enforcement agency has the resources to remove about 400,000 people per year, or about 4% of the deportable population living in the United States. 8 Thus, prosecutorial discretion is an important tool that enables the agency to manage and prioritize the more than 11 million noncitizens who are unauthorized and residing in the United States. While it is important to understand the relationship between legislative reforms (i.e. legalization) and prosecutorial discretion policy, the relationship should not be overstated. Even with broad statutory reforms, prosecutorial discretion is critical to ensuring that individuals with compelling equities and qualities that society finds desirable are protected from removal while 6 See, e.g., Memorandum from John Morton, Director, U.S. Immigration and Customs Enforcement, on Exercising Prosecutorial Discretion Consistent with the Civil Immigration Enforcement Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens to all Field Office Directors, all Special Agents in Charge, and all Chief Counsel, U.S. Immigration and Customs Enforcement (June 17, 2011) , available at http://www.ice.gov/doclib/ secure-communities/pdf/prosecutorial-discretion-memo.pdf. For a broader discussion about the role of prosecutorial discretion in immigration law, and relevant lessons one can draw from the administrative and criminal law contexts, see Wadhia (1977) . 7 See Memorandum from John Morton, supra note 6, at 5. For a discussion about discretion beyond the decision to "prosecute," see Hiroshi Motomura, The Discretion That Matters: Federal Immigration Enforcement, State and Local Arrests, and the Civil-Criminal Line, 58 UCLA L. REV. 1819, 1842 (2011) ("First, the discretion that matters in immigration enforcement has not been the discretion to prosecute, but the discretion to arrest. Second, arrests for civil or criminal violations do not lead separately to two systems of prosecution. Though arrests for criminal immigration violations can lead to criminal prosecution, the federal government may choose to initiate only civil removal proceedings."). 8 Memorandum from John Morton, Assistant Secretary, ICE, on Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens to all ICE employees (June 30, 2010), available at http://www.ice.gov/doclib/news/releases/2010/civilenforcement-priorities.pdf.
the individuals who present true dangers to the community or risks to national security are targeted for removal.
9
The increased exposure of prosecutorial discretion in immigration matters since 2010 was triggered by a stalemate in Congress over legislative immigration reform, a library of associated policies and procedures by ICE, 10 and increased monitoring and advocacy by the private bar and noncitizens seeking tools for avoiding deportation and related consequences.
11
Meanwhile, select members of Congress and commentators labeled the agency's use of prosecutorial discretion as an "administrative amnesty" and interrogated the DHS Secretary about the agency's use of prosecutorial discretion.
12
The final clause of the memorandum issued by ICE on June 17, 2011, states:
As there is no right to the favorable exercise of discretion by the agency, nothing in this memorandum should be construed to prohibit the apprehension, detention or removal of any alien unlawfully in the United States or to limit the legal authority of ICE or any of its personnel to enforce federal immigration law. Similarly, this memorandum, which may be modified, superseded or rescinded at any time without notice, is not intended to, does not, and may not be relied upon to create any right or benefit, substantive or procedural, enforceable at law by any party in any administrative, civil or criminal matter.
13
9 See Wadhia, The Role of Prosecutorial Discretion, supra note 4. 10 DHS issued several memoranda and documents in 2010 and 2011 to reaffirm its authority to exercise prosecutorial discretion, clarify its "civil enforcement priorities," and outline the kinds of factors immigration officers and attorneys should consider when deciding whether prosecutorial discretion is appropriate. For a summary of the prosecutorial discretion documentation issued in the year 2011 The language above reflects the agency's position that no prosecutorial discretion decision should be seen as a right or a legally enforceable benefit granted by U.S. law.
II. PRIMER ON IMMIGRATION STRUCTURE AND ADJUDICATIONS
Created by Congress after the attacks of September 11, 2011, the Department of Homeland Security (DHS) is a cabinet-level agency responsible for a diversity of functions including the processing of affirmative immigration benefits applications, border enforcement, and interior immigration enforcement. While this Article is limited to the review of prosecutorial discretion decisions made by DHS, a description of the immigration courts aids in understanding how prosecutorial discretion decisions fit within the overall immigration structure.
Discretion is often pivotal in determining whether an individual is placed in removal proceedings. In removal proceedings, most cases revolve not around whether the noncitizen is removable as charged, but rather around whether she is eligible for one of the various forms of relief from removal, such as asylum, cancellation of removal, or adjustment of status.
19
Most of these statutory pardons include a discretionary component and, as a practical matter, enable the immigration judge to deny relief even when a noncitizen meets all of the statutory criteria for such relief.
20
At the removal hearing, an immigration judge will normally sustain or dismiss charges made by DHS against the noncitizen, and, if appropriate, will determine if a noncitizen is eligible for formal relief from removal.
21
Once removal proceedings have begun, an immigration judge may also adjudicate certain procedural requests such as motions to administratively close, postpone, dismiss or reopen a removal proceeding. 22 Undoubtedly, DHS's decision to commence removal proceedings by filing an NTA with the immigration court represents the defining moment during which prosecutorial discretion can be exercised to save the government the resources of administrative hearings and possible appeals. The decision not to file the NTA also recognizes the equities and humanitarian concerns of noncitizens who are ineligible for formal immigration relief. . 20 Outside of the removal context, a DHS officer may engage in a similar exercise of "adjudicatory discretion" when considering a waiver of inadmissibility or application for immigration benefit. 8 C.F.R. § 212.18 (2008 Notices to Appear are issued in a variety of agency contexts by CBP, USCIS and ICE and are subject to substantial discretion. Apart from NTAs required by regulation, there appears to be no consistent policy guidance outlining factors to be considered in exercising discretion in the issuance of NTAs. Consequently, discretion is exercised with disparate results. We recommend that, in DHS local offices with sufficient attorney resources, the approval of a DHS lawyer be required for the issuance of all discretionary NTAs, and that the DHS lawyer's approval be granted on a case-by-case basis. This should help produce more consistent outcomes and would immigration judges may be appealed by either the government or the noncitizen by filing a Notice to Appeal with another EOIR body known as the Board of Immigration Appeals (BIA).
24
Certain decisions by the BIA are published as "precedent" and are binding on all immigration judges and Board members. 25 Noncitizens generally have a right to pursue judicial review following a final order of removal unless one of the statutory exceptions applies. Under the immigration statute, noncitizens are barred from seeking review in immigration cases involving most crimes, many discretionary decisions, and expedited removal orders.
26
Legal scholars and judges have long examined the role of judicial review in immigration matters, and also criticized the impacts of the "plenary power" doctrine 27 and statutory deletions of judicial review for certain immigration cases.
28
Absent from this scholarship is a serious examination of the judiciary's role in immigration decisions involving prosecutorial discretion. I attribute this absence primarily to two factors. First, there seems to be a silent concession that prosecutorial discretion decisions are automatically barred from judicial review because of the plain language of the Immigration and Nationality Act and because of the judicial review "exceptions" in the Administrative Procedures Act and the cases that analyze these sections. Second, I see this acquiescence as the effect of reading more than a decade's worth of memoranda by the immigration agency declaring that no prosecutorial discretion provides a procedural or substantive benefit or a right.
help to ensure that decisions about the issuance of NTAs would take into account developments in the applicable law. 1983) ("Although the internal operating instruction confers no substantive rights on the alienapplicant, it does confer the procedural right to be considered for such status upon application. Zacharakis's application was considered and denied on October 10, 1980. Pasquini's application for deferred action status was considered and denied on June 24, 1980. Thus, both aliens' procedural rights were met by the INS."). For a broader account of how "deferred action" operates in the current immigration design, see Wadhia, Sharing Secrets, supra note 4. discretion means that prosecutorial decisions are not subject to judicial review or reversal, except in extremely narrow circumstances.
30
This Article challenges the notion that every prosecutorial discretion decision is barred from federal court review. Once the immigration agency decides to publish policy guidance and publicly announces that it will not pursue particular kinds of enforcement actions against certain individuals, judicial review may be appropriate in situations where the agency has potentially abused its own standards. Moreover, this Article shows how the collection of guidance on prosecutorial discretion since Reno creates a highly meaningful standard by which federal judges could review unlawful decisions. The agency's guidance post-Reno is summarized below to illustrate the extent to which the prosecutorial discretion directives are far more developed than the directives governing other agency actions in which the courts have found APA review to be available. In 2000, former INS Commissioner Doris Meissner issued comprehensive guidance on prosecutorial discretion in a memorandum titled "Exercising Prosecutorial Discretion."
31
The Meissner Memo instructed that "[s]ervice officers are not only authorized by law but expected to exercise discretion in a judicious manner at all stages of the enforcement process-from planning investigations to enforcing final orders-subject to their chains of command and to the particular responsibilities and authority applicable to their specific position."
32
The Meissner Memo outlined a generous list of humanitarian factors that officers should consider in making prosecutorial discretion decisions and made broad references to criminal law to explain the legality of such discretion. During the first several years of its tenure, ICE and USCIS issued a few documents relating to the agency's exercise of prosecutorial discretion with respect to certain cases, such as those involving widows and widowers of U.S. citizens or their unmarried children under 21 years old, as well as with respect to arrest and custody decisions made for nursing mothers who are without a legal immigration status. 35 Similarly, ICE issued a memorandum in 2005 30 Memorandum from Doris Meissner, supra note 5, at 3. 31 Id. 32 Id. at 1. 33 Id. at 7. 34 targeted at its legal advisors and underscoring the breadth of the "universe of opportunities" for ICE to exercise prosecutorial discretion. 36 Beginning in June 2010, ICE published comprehensive memoranda about its civil enforcement priorities.
37
On June 17, 2011, ICE Chief John Morton issued the agency's most comprehensive guidance on prosecutorial discretion since the inception of DHS ("June 17 Morton Memo").
38
The guide included an expanded list of factors the agency should consider when rendering prosecutorial discretion decisions, described the various actions that constitute prosecutorial discretion, and stated a preference for such discretion to be exercised as early in the process as possible.
39
The June 17 Morton Memo stated:
While ICE may exercise prosecutorial discretion at any stage of an enforcement proceeding, it is generally preferable to exercise such discretion as early in the case or proceeding as possible in order to preserve government resources that would otherwise be expended in pursuing the enforcement proceeding. As was more extensively elaborated on in the Howard Memorandum on Prosecutorial Discretion, the universe of opportunities to exercise prosecutorial discretion is large. It may be exercised at any stage of the proceedings. 40 As a companion to the June 17 Morton Memo, the Secretary of DHS and the White House "announced" a prosecutorial discretion policy ("August 18 policy") in which DHS and DOJ would work together to review some 300,000 cases pending removal before EOIR. 41 Following several months of silence, ICE issued additional documentation to implement the August 18 policy and throughout these documents identified the June 17 Morton Memo as the "cornerstone" document providing guidance to ICE TO ICE's decision to move or join a party in a motion to administratively close a case is one form of prosecutorial discretion and has been singled out in many of the ICE documents implementing the August 18 policy. For example, one memorandum from the ICE Office for the Principal Legal Advisor (OPLA) states:
The criteria set forth in the Guidance should prompt particular care and consideration and are intended to aid attorneys in identifying the cases most likely to be either eligible or ineligible for a favorable exercise of discretion. Based on this review, ICE attorneys should review whether the proceedings before EOIR should continue or whether prosecutorial discretion in the form of administrative closure is appropriate.
43
"Administrative closure" is a procedure by which an IJ or the BIA removes a case from its docket as a matter of "administrative convenience."
44
A. The Administrative Procedure Act Provides Broad Review Over Agency Actions
The APA is a federal statute that allows an individual to sue a federal agency based on an unlawful agency action. An APA lawsuit is normally filed in federal district court. The APA provides review to "[a] person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute." 43 Vincent, supra note 42, at 2. "Administrative closure" is a procedure by which an IJ or the BIA removes a case from its docket as a matter of "administrative convenience." 44 Enacted by Congress in 1946, the APA had four central purposes: (1) to require agencies to keep the public informed of their organization, procedures, and rules; (2) to provide for public participation in the rulemaking process; (3) to establish uniform standards for the conduct of formal rulemaking and adjudication; and (4) to define the scope of judicial review. 47 The judicial review provisions of the APA are codified at 5 U.S.C. § § 701-706.
The breadth of judicial review under the APA is illustrated by the seminal Supreme Court case of Abbott Laboratories v. Gardner.
48
Abbott involved thirty-seven individual drug manufacturers and one pharmaceutical association challenging regulations requiring that labels and advertisements for prescription drugs bearing proprietary names for the drugs or the ingredients carry the corresponding "established name" every time the name is used. 49 The petitioners argued that the regulations exceeded the Commissioner's authority under the statute and were subject to judicial resolution. 50 The Government argued that, pursuant to the first APA exception, no review was available because the governing food and drug statute includes a special review procedure for some regulations and therefore excluded review of the others. 51 The Court held that judicial review was available under the APA, and that the impact of the food and drug regulations on the petitioners was "sufficiently direct and immediate." 52 The Court noted that "[t]he legislative material elucidating that seminal act [the APA] manifests a congressional intention that it cover a broad spectrum of administrative actions, and this Court has echoed that theme by noting that the . . . 'generous review provisions' must be given a 'hospitable' interpretation." 53 APA review has further received a "hospitable" interpretation in immigration cases involving a motion to "reopen." A motion to "reopen" a removal case is a discretionary decision ordinarily made by an immigration court or the BIA in order to consider new facts or evidence in a removal case where a decision has already been rendered. 54 The details about motions to reopen are specified in the immigration regulations, and generally require the applicant to file a written motion and attach supporting documentation. 55 The BIA has rendered several decisions pertaining to the scope and jurisdiction of motions to reopen. 56 The Supreme Court has concluded that federal 46 Id. § 704. 47 courts have jurisdiction to review denials of motions to reopen deportation proceedings and that such review will be based on an "abuse of discretion" standard. 57 In 2010, in Kucana v. Holder, the Court held that motions to reopen decisions, made discretionary by the Attorney General, remain subject to judicial review. 58 The petitioner, Agron Kucana, moved to reopen his removal proceedings based on new evidence in support of his asylum claim. 59 The Board of Immigration Appeals denied his motion to reopen and the Seventh Circuit Court of Appeals held that it lacked jurisdiction to review his case because the INA precludes such review. 60 The Supreme Court granted certiorari to decide whether the preclusion language within INA § 242(a)(2)(B) applied only to determinations made by statute or also to decisions made discretionary through regulations. 61 In concluding that the regulation governing motions to reopen may be judicially reviewed, the Court relied upon the longstanding "presumption favoring interpretations of statutes [to] allow judicial review of administrative action," 62 stating:
Any lingering doubt about the proper interpretation of 8 U. S. C. §1252(a)(2)(B)(ii) would be dispelled by a familiar principle of statutory construction: the presumption favoring judicial review of administrative action. When a statute is "reasonably susceptible to divergent interpretation, we adopt the reading that accords with traditional understandings and basic principles: that executive determinations generally are subject to judicial review." (ii) any other decision or action of the Attorney General or the Secretary of Homeland Security the authority for which is specified under this title to be in the discretion of the Attorney General or the Secretary of Homeland Security, other than the granting of relief under section 1158(a) of this title."). 61 130 S. Ct. at 831. 62 Id. at 839. 63 Id. at 829-30. The Court went on:
Finally, we stress a paramount factor in the decision we render today. By defining the various jurisdictional bars by reference to other provisions in the INA itself, Congress ensured that it, and only it, would limit the federal courts' jurisdiction. To read § 1252(a)(2)(B)(ii) to apply to matters where discretion is conferred on the Board by regulation, rather than on the Attorney General by statute, would ignore that congressional design. If the Seventh Circuit's construction of § 1252(a)(2)(B)(ii) were to prevail, the Executive would have a free hand to shelter its own decisions from abuse-of-discretion appellate court review simply by issuing
B. Scope of APA Review Over Agency Actions
Even if a federal court assumes jurisdiction over DHS prosecutorial discretion decisions, the scope and standard of review are pivotal. If review in a federal court is a means to a favorable outcome for the noncitizen, this assumption of jurisdiction barely matters if courts apply too high a standard of review. Section 706 of the APA instructs a reviewing court to set aside agency actions that are "arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law." Though Judulang dealt with an agency's interpretation of a statute as opposed to a discretionary decision, the case highlights the fundamental role of the judiciary and gives meaning to the standard of review outlined in the APA.
Federal courts have also reviewed whether an immigration adjudicator's denial of a "continuance" was arbitrary and capricious. A "continuance" is a request that is normally made in writing to an immigration judge with information about the time and date of a removal hearing, preferred dates that a party is available to re-schedule such hearing, and reasons why a continuance is desired. The decision to grant or deny a continuance is discretionary and is governed by a regulation that states, "[t]he Immigration Judge may grant a motion for continuance for good cause shown." To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall -(1) compel agency action unlawfully withheld or unreasonably delayed; and (2) hold unlawful and set aside agency action, findings and conclusions found to be -(A) arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law; (B) contrary to constitutional right, power, privilege or immunity; (C) in excess of statutory jurisdiction, authority or limitations, or short of statutory right; (D) without observance of procedure required by law; (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court . . . . 67 Similarly, the BIA has interpreted the "good cause" standard.
Id
68
Although a grant of continuance is within the discretion of the immigration judge, it is well established that the BIA and federal courts do have jurisdiction to review continuance decisions.
69
In Hashmi v. Attorney General of the U.S., removal proceedings were continued several times for petitioner Ajmal Hussain Shah Hashmi while his marriage-based petition (I-130 application) was pending.
70
After eighteen months, the immigration judge (IJ) denied another continuance because the case had been pending far longer than the eight-month period suggested by the "case-completion goals" set by the DOJ. 71 The circuit court found that the IJ's denial of a motion for a continuance based on case-completion goals rather than on the facts and circumstances of Hashmi's case was arbitrary and an abuse of discretion.
72
The foregoing case law illuminates how courts might apply "arbitrary," "capricious," and "abuse of discretion" standards to prosecutorial decisions in immigration matters. Tempting as it is to identify any prosecutorial discretion denial as an "abuse" where the noncitizen meets some or several of the positive factors identified in the DHS memoranda about prosecutorial discretion, the directives themselves offer enough flexibility for the immigration officer to reject seemingly strong cases. 2(e) (Evidence). It should also include the date and time of the hearing, as well as preferred dates that the party is available to re-schedule the hearing. However, parties should be mindful that the Immigration Court retains discretion to schedule continued cases on dates that the court deems appropriate."). 68 See Matter of Hashmi, 24 I&N Dec. 785, 788 (BIA 2009) ("In determining whether good cause exists to continue such proceedings, a variety of factors may be considered, including, but not limited to: (1) the Department of Homeland Security's response to the motion to continue; (2) whether the underlying visa petition is prima facie approvable; (3) the respondent's statutory eligibility for adjustment of status; (4) whether the respondent's application for adjustment merits a favorable exercise of discretion; and (5) 73 See, e.g., Memorandum from John Morton, supra note 6, at 4. Following a listing of the positive factors that offices may utilize in making prosecutorial decisions, the June 17 Morton Memo advises that "[t]his list is not exhaustive and no one factor is determinative. ICE officers, agents, and attorneys should always consider prosecutorial discretion on a case-bycase basis. The decisions should be based on the totality of the circumstances, with the goal of conforming to ICE's enforcement priorities. " Id. directives, such as the June 17 Morton Memo, caution that no one factor is determinative.
74
The Morton Memo further identifies the following positive and negative factors that warrant "particular care and consideration": At the very least, denials of prosecutorial discretion are based upon only one factor or fail to take into account those factors that warrant "particular care and concern," APA review seems appropriate.
C. Agency Actions that are "Committed to Agency Discretion"
Despite the APA's strong presumption in favor of judicial review, 76 the APA itself contains an exception to judicial review where "agency action is committed to agency discretion by law."
77
Scholars historically have wrestled with the tension that lies between Section 706 of the APA, which apparently requires a court to set aside agency actions that are found to be "arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law," and the second exception under section 701, which limits judicial review to the extent that the agency action is "committed to agency discretion by law."
78
Raoul Berger has argued that the "committed to agency 74 Id. 75 To reach this conclusion, Berger "would in effect read the introductory phrase 'committed to agency discretion' as 'committed to a reasonably exercised discretion. '" 80 On the other hand, Harvey Saferstein has argued that the language of the APA, however confusing, would have to be more definitive to reach a conclusion that Congress intended to overturn non-reviewability when it passed the APA, especially when the APA itself contains exceptions to judicial review.
81
In an early but oft-cited federal case from the Second Circuit, Judge Henry Jacob Friendly narrowed the concept of "abuse of discretion" and then advanced review for cases that meet the narrow criteria.
82
The case law has developed since the Berger-Saferstein debates, and the Supreme Court has concluded that the "committed to agency discretion" language precluding review can function simultaneously with a general standard of judicial review. Following this decision, the tension among scholars and courts has shifted to how "committed to agency discretion" should be interpreted or, put more simply, where the line of review and no review should be drawn.
Below are some of the seminal decisions analyzing the APA's "committed to agency discretion" exception. In Citizens to Preserve Overton Park v. Volpe, the U.S. Supreme Court considered whether the petitioners had a right to judicial review under Section 701 of the APA. These statutes prohibited the use of federal funds to build highways through public parks if a "feasible and prudent" alternative route existed. 85 The Court held that the Secretary's action was subject to judicial review under the APA and, with respect to the second exception, determined that the "committed to agency discretion" limitation applies only in those rare instances when the particular statutes are so broad that "no law" can be found to apply.
86
"Law to apply" may include not only statutory language, but also regulations, policy statements, and memoranda. 87 Following the language of the APA, the Court held that the proper standard of review was whether the action was "'arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law,' or if the action failed to meet statutory, procedural or constitutional requirements." 84 Id. at 404-06. 85 Id. at 405. 86 Id. at 410 (internal citation omitted). 87 Heckler v. Chaney, 470 U.S. 821, 826 (1985) . 88 Overton Park, 401 U.S. at 414 (internal citations omitted).
Adopting this new standard, the Court held that the "committed to agency discretion" exception did not apply and remanded the case back to the district court.
Heckler v. Chaney involved a group of death row inmates challenging the Food and Drug Administration's (FDA) failure to take various enforcement actions in connection with drugs being used for human execution. 89 The Supreme Court construed the exception narrowly, suggesting that review is precluded "in those rare instances" where "the statute is drawn so that a court would have no meaningful standard against which to judge the agency's exercise of discretion." 90 The Court found that the FDA's decision not to prosecute violations under the Federal Food, Drug and Cosmetic Act (FDCA) was unreviewable because such exercises of prosecutorial discretion are "committed to the agency's discretion." 91 It held that an agency's "decision not to enforce often involves a complicated balancing of a number of factors which are peculiarly within its expertise."
92
The Court also found that the agency's refusal to act is "only presumptively unreviewable; the presumption may be rebutted where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers."
93
Heckler is distinguishable from the sorts of cases I believe may be reviewable because Heckler focused largely on the agency refusing to take an enforcement action, as opposed to the agency denying prosecutorial discretion 89 Heckler, 470 U.S. at 823-25. 90 Id. at 830. This passage has been affirmed and cited by the Court in subsequent decisions including, but not limited to, Lincoln v. Vigil, 508 U.S. 182, 191 (1993) . Justice Thurgood Marshall issued a concurrence, criticizing the majority's "presumption of unreviewability" and detailing the jurisprudence in support of judicial review over prosecutorial discretion. Heckler, 470 U.S. at 840 (Marshall, J., concurring in the judgment). Justice Marshall stated:
And in rejecting on the merits of a claim of improper prosecutorial conduct in [citation omitted] we clearly laid to rest any notion that prosecutorial discretion is unreviewable no matter what the basis is upon which it is exercised: "There is no doubt that the breadth of discretion that our country's legal system vests in prosecuting attorneys carries with it the potential for both individual and institutional abuse. And broad though that discretion may be, there is undoubtedly constitutional limits upon its exercise.
Id. at 846-47 (Marshall, J., concurring in the judgment) (quoting Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978)). 91 Id. at 837-38. 92 Id. at 831. The Court further noted that:
[T]he agency must not only assess whether a violation has occurred, but whether agency resources are best spent on this violation or another, whether the agency is likely to succeed if it acts, whether the particular enforcement action requested best fits the agency's overall policies, and, indeed, whether the agency has enough resources to undertake the action at all. An agency generally cannot act against each technical violation of the statute it is charged with enforcing.
Id. 93 Id. at 832-33. [Vol. 16 and taking an enforcement action.
94
The Court took great care in pointing out this distinction when it stated:
In addition to these administrative concerns, we note that when an agency refuses to act it generally does not exercise its coercive power over an individual's liberty or property rights, and thus does not infringe upon areas that courts often are called upon to protect. Similarly, when an agency does act to enforce, that action itself provides a focus for judicial review, inasmuch as the agency must have exercised its power in some manner. 95 Notably, Heckler has been singled out by the immigration agency as the basis for shielding immigration decisions involving prosecutorial discretion from judicial review. 96 Such a reading, however, does not account for the agency's amassing of standards around prosecutorial discretion over the past decade, nor does it address situations where the agency diverges from these standards and acts to enforce the law. Today, the standards outlined in Overton Park and Heckler support the premise of this Article, that many of the guidelines identified in directives like the June 17 Morton Memo contain "more than enough law" under which a federal court could review prosecutorial decisions that are contrary to the agency's own guidance. To illustrate, the June 17 Morton Memo elucidates nineteen factors that ICE employees and attorneys should take into account when deciding whether or not to exercise prosecutorial discretion favorably:
• the agency's civil immigration enforcement priorities; • the person's length of presence in the United States, with particular consideration given to presence while in lawful status; • the circumstances of the person's arrival in the United States and the manner of his or her entry, particularly if the alien came to the United States as a young child; • the person's pursuit of education in the United States, with particular consideration given to those who have graduated from a U.S. high school or have successfully pursued or are pursuing a college or advanced degree at a legitimate institution of higher education in the United States; • whether the person, or the person's immediate relative, has served in the U.S. military, reserves, or national guard, with particular consideration given to those who served in combat; • the person's criminal history, including arrests, prior convictions or outstanding arrest warrants; 94 Admittedly, there are some agency decisions that are technically "inactions" that I would like to see reviewable under the APA, but most of the situations I envision for my argument involve prosecutorial discretion "denials" that result in the agency taking an enforcement action against the individual.
95 Heckler, 470 U.S. at 832. 96 See, e.g., Memorandum from Doris Meissner, supra note 5, at 3.
• the person's immigration history, including any prior removal, outstanding order of removal, prior denial of status or evidence of fraud; • whether the person poses a national security or public safety concern; • the person's ties and contributions to the community, including family relationships; • the person's ties to the home country and conditions in the country; • the person's age, with particular consideration given to minors and the elderly; • whether the person has a U.S. citizen or permanent resident spouse, child or parent; • whether the person is the primary caretaker of a person with a mental or physical disability, minor or seriously ill relative; • whether the person or the person's spouse is pregnant or nursing; • whether the person or the person's spouse suffers from severe mental or physical illness; • whether the person's nationality renders removal unlikely;
• whether the person is likely to be granted temporary or permanent status or other relief from removal, including as a relative of a U.S. citizen or permanent resident; • whether the person is likely to be granted temporary or permanent status or other relief from removal, including as an asylum seeker, or a victim of domestic violence, human trafficking or other crime; and • whether the person is currently cooperating or has cooperated with federal, state or local law enforcement authorities, such as ICE, the U.S. Attorneys or Department of Justice, the Department of Labor, or National Labor Relations Board, among others.
97
The limitations of the outcome in Heckler are also illustrated by the body of decisions surrounding the review of "affirmances without opinions" (AWO) by the Board of Immigration Appeals (BIA). The Board of Immigration Appeals is the highest administrative appellate body in the Department of Justice's Executive Office for Immigration Review (EOIR).
98
In 1999, the DOJ issued regulations that enable the BIA to issue truncated decisions in the form of an "affirmance without opinion" for particular cases raised on appeal. , 2002 ). 8 C.F.R. § 1003(e)(4) (2012) ("Affirmance without opinion. (i) The Board member to whom a case is assigned shall affirm the decision of the Service or the immigration judge, without opinion, if the Board member determines that the result reached in the decision under review was correct; that any errors in the decision under review were harmless or nonmaterial; and that (A) The issues on appeal are squarely controlled by existing Board or federal court precedent and do not involve the application of precedent to a novel factual situation; or [Vol. 16 Following the promulgation of the regulations, the federal circuit courts grappled with whether judicial review was available for decisions in which an AWO was issued. In many of these cases, the government relied on Heckler to argue that the BIA's decision to streamline a particular case is committed to agency discretion and was not subject to judicial review. 101 Rejecting the government's position, the First, Third and Ninth Circuits have found that federal courts have jurisdiction to review AWO procedures in immigration cases.
102
To illustrate, in Haoud v. Ashcroft, the First Circuit held:
Here, the Board's own regulation provides more than enough "law" by which a court could review the Board's decision to streamline. As 8 C.F.R. § 1003.1(e)(4) sets out supra, the Board cannot affirm an IJ's decision without opinion if the decision is incorrect, errors in the decision are not harmless or immaterial, the issues on appeal are not squarely controlled by Board or federal court precedent and involve the application of precedent to a novel fact situation, or the issues raised on appeal are so substantial that a full written opinion is necessary. Significantly, Matter of Gutierrez confused the prosecutorial role of the DHS attorney and the independent discretion of the immigration judge by giving DHS unilateral power over the administrative closure decisions. On January 31, 2012, the BIA issued another important decision, (B) The factual and legal issues raised on appeal are not so substantial that the case warrants the issuance of a written opinion in the case.
(ii) If the Board member determines that the decision should be affirmed without opinion, the Board shall issue an order that reads as follows: 'The Board affirms, without opinion, the result of the decision below. The decision below is, therefore, the final agency determination. See 8 § CFR 1003.1(e)(4) (2012).' An order affirming without opinion, issued under authority of this provision, shall not include further explanation or reasoning. Such an order approves the result reached in the decision below; it does not necessarily imply approval of all of the reasoning of that decision, but does signify the Board's conclusion that any errors in the decision of the immigration judge or the Service were harmless or nonmaterial."). 101 See In determining whether administrative closure of proceedings is appropriate, an immigration judge or the BIA should weigh all relevant factors, including, but not limited to: (1) the reason administrative closure is sought; (2) the basis for any opposition to administrative closure; (3) the likelihood the respondent will succeed on any petition, application or other action he or she is pursuing outside of removal proceedings; (4) the anticipated duration of the closure; (5) the responsibility of either party, if any, in contributing to any current or anticipated delay; and (6) the ultimate outcome of removal proceedings (for example, termination of the proceedings or entry of a removal order) when the case is recalendared before the Immigration Judge or the appeal is reinstated before the BIA.
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In the case of Alcaraz v. Immigration and Naturalization Service, the Ninth Circuit considered whether the BIA erred by failing to administratively close sua sponte their removal proceedings because they were eligible for "repapering."
108
The petitioners were married, had entered the United States without inspection in 1989, were both employed, and had a U.S. citizen-daughter.
109
Though the directives governing repapering were sub-regulatory in that INS and the EOIR issued them in the form of memoranda, the court found that the petitioners were potentially eligible for repapering and remanded the cases for further consideration.
110
The court highlighted the legal position that agencies may be required to comply with internal memoranda.
111
The court disagreed with the government's argument that the court lacked jurisdiction to review the agency actions because the INS's repapering decision was either statutorily precluded by INA § 242(g) or "committed [Vol. 16 to the agency's discretion by law" under the APA.
112
As to the judicial exemption outlined in section 701(a)(2) of the APA, the court made a reference to Heckler v. Chaney when noting that the jurisdictional bar "is applicable in those rare instances where statutes are drawn in such broad terms that in a given case there is no law to apply." 113 The court found, however, that the discretion by the agency had been legally prescribed by the repapering memoranda and guidance issued by the INS, and for this reason the statute was not drawn in such broad terms that there was "no law to apply." 114 The court affirmed that the "law" in Heckler's "no law to apply" corresponds not only to the statute but also to policy memoranda and guides from the agency. 115 Indeed, the standards outlined in the June 17 Morton Memo are more developed than many of the documents that judges have previously concluded contain "more than enough law" to warrant APA review. Together, the intent of the APA to create a judicial review scheme by which agency actions may be "checked," the jurisprudence in support of judicial review over agency action, and the body of circuit case law that interprets narrowly "committed to agency discretion" all show that federal courts should have jurisdiction to review select prosecutorial discretion decisions under the APA.
116
Distinguishable from this jurisprudence and the ample agency guidance on prosecutorial discretion are a few notable decisions by the Supreme Court that have found that an action was "committed to agency discretion under law," and therefore precluded APA review. Webster v. Doe involved an em-The decision to administratively close a case is, in this context, not distinguishable from a continuance. Following Abu-Khaliel, we hold that § 1252 does not strip us of jurisdiction to review the denial of an administrative closure. Having jurisdiction, we review for abuse of discretion, disturbing the BIA's decision only if the refusal to administratively close the case "was made without a rational explanation, inexplicably departed from established policies, or rested on an impermissible basis such as invidious discrimination." 116 Some of the scenarios identified above involve the review of adjudicatory decisions by immigration judges as opposed to the prosecutorial judgments of DHS officers and attorneys. This distinction, however, is largely irrelevant to this Article's examination of whether federal judges have "enough law" against which to analyze and review prosecutorial discretion decisions for abuse, arbitrariness or whatever the standard of review may be.
ployee terminated under a provision of the National Security Act of 1947 (NSA) allowing the Central Intelligence Agency (CIA) Director, "in his discretion," to terminate any employee "whenever he shall deem such termination necessary or advisable in the interests of the United States."
117
The employee was a covert electronics technician and was terminated from his employment after voluntarily informing the CIA that he was a homosexual. 118 The employee (respondent) filed a lawsuit in the federal district court seeking declaratory and injunctive relief alleging violations under the APA and the U.S. Constitution.
119
Deciding against the fired employee, the Court found that the decision by the CIA was "committed to agency discretion" because the NSA provision was drawn in such broad terms that it provided no meaningful standard for reviewing the reasons for termination.
120
For comparison, the language contained in the NSA statute allowing for termination of an employee "whenever [the Director] shall deem such termination necessary or advisable in the interests of the United States" stands in marked contrast to the language of the June 17 Morton Memo, which expressly lays out numerous factors that should be considered when making prosecutorial discretion decisions.
Lincoln v. Vigil revolved around the termination of a bundle of services known as the "Indian Children's Program," which were provided by the Indian Health Service, an arm of the Department of Health and Human Services. 121 The issue in Lincoln was whether the Indian Health Service's decision to terminate the children's program was reviewable under the APA.
122
Reasoning that the children's program was financed by a Congressional "lump-sum appropriation," as opposed to legally binding restrictions as to how the sum should be spent, the Court found that the decision was "committed to agency discretion by law" and therefore immune from judicial review under section 701(a)(2) of the APA.
123
D. Examining Preclusions to Judicial Review within the Immigration and Nationality Act
The APA restricts judicial review not only for decisions that are "committed to the agency's discretion," but also in situations where "statutes preclude judicial review." Writing for the majority, Justice Scalia clarified that the bar to judicial review is limited to the three acts included in the statute -"to commence proceedings, adjudicate cases or execute removal orders"-and made a specific reference to the then-regular practice of "deferred action." . The facts involved a group of noncitizens who believe they were selectively charged with violating the immigration laws based on their affiliation with a politically unpopular group. The respondents argued that the doctrine of constitutional doubt required the Court to interpret section 242(g) to permit the immediate review of selective enforcement claims because of the potential "chilling effect" on First Amendment rights. Writing for the majority, Justice Scalia disagreed with the respondents and concluded that "an alien unlawfully in this country has no constitutional right to assert selective enforcement as a defense against his deportation." Id. at 488. Though Justice Scalia read section 242(g) to preclude review of prosecutorial discretion decisions involving the commencement of removal proceedings, adjudication of cases, and execution of removal orders, he stated that "[t]o resolve the present controversy, we need not rule out the possibility of a rare case in which the alleged basis of discrimination is so outrageous that the foregoing considerations can be overcome." Id. at 491. 128 Id. at 484. Specifically, the Court stated:
The provision applies only to three discrete actions that the Attorney General may take: her "decision or action" to "commence proceedings, adjudicate cases, or execute removal orders." (Emphasis added.) There are of course many other decisions or actions that may be part of the deportation process-such as the decisions to open an investigation, to surveil the suspected violator, to reschedule the deportation hearing, to include various provisions in the final order that is the product of the adjudication, and to refuse reconsideration of that order. It is implausible that the mention of three discrete events along the road to deportation was a shorthand way of referring to all claims arising from deportation proceedings.
Id. at 482. Historically "deferred action" was a term used to describe any action the agency took to refrain from enforcement of the immigration laws. The concept has evolved over the years, however; currently, deferred action is understood as one among several possible decisions that involve prosecutorial discretion by the immigration agency. Deferred action is among the more generous remedies insofar as individuals granted deferred action are eligible to apply for work authorization and, moreover, are considered to be in a status that will be considered "lawful" for purposes of calculating unlawful presence. For a fuller study on deferred action, Applying the narrow reading of section 242(g) to the full range of actions that encompass prosecutorial discretion supports the assertion that decisions lying outside the three acts listed in 242(g) may be subject to APA review. The analysis below demonstrates that in spite of the statutory preclusions of review over a few discrete decisions involving prosecutorial discretion, there are a number of decisions that remain subject to APA review. The June 17 Morton Memo describes the following discretionary enforcement decisions to illustrate the scope of prosecutorial discretion, many of which fall outside the actions outlined in 242(g):
• deciding to issue or cancel a notice of detainer; • deciding to issue, reissue, serve, file or cancel a Notice to Appear (NTA); • focusing enforcement resources on particular administrative violations or conduct; • deciding whom to stop, question or arrest for an administrative violation; • deciding whom to detain or to release on bond, supervision, personal recognizance or other condition; • seeking expedited removal or other forms of removal by means other than a formal removal proceeding in immigration court; • settling or dismissing a proceeding; • granting deferred action, granting parole or staying a final order of removal; • agreeing to voluntary departure, the withdrawal of an application for admission, or other action in lieu of obtaining a formal order of removal; • pursuing an appeal; • executing a removal order; and • responding to or joining in a motion to reopen removal proceedings and to consider joining in a motion to grant relief or a benefit. A notable fact, but not necessarily critical to the analysis, is that regulations govern some of the examples furnished by the Morton Memo, such as the cancellation of a Notice to Appear and motions to dismiss removal proceedings. 131 The BIA has further distinguished the scope of DHS's prosecutorial authority before the initiation of removal proceedings and similar decisions made after such proceedings.
132 131 See, e.g., 8 C.F.R. § 239. 2 (2003) . This statute provides that: ("Any officer authorized by § 239.1(a) to issue a notice to appear may cancel such notice prior to jurisdiction vesting with the immigration judge pursuant to § 3.14 of this chapter provided the officer is satisfied that:
(a) Any officer authorized by § 251.1(a) to issue a notice to appear may cancel such notice prior to jurisdiction vesting with the immigration judge pursuant to § 3.14 of this chapter provided the officer is satisfied that:
(1) The respondent is a national of the United States; (2) The respondent is not deportable or inadmissible under immigration laws; (3) The respondent is deceased; (4) The respondent is not in the United States; (5) The notice was issued for the respondent's failure to file a timely petition as required by section 216(c) of the Act, but his or her failure to file a timely petition was excused in accordance with section 216(d)(2)(B) of the Act; (6) The notice to appear was improvidently issued; or (7) Circumstances of the case have changed after the notice to appear was issued to such an extent that continuation is no longer in the best interest of the government . . . Beyond the scope of this section is INA § 242(a)(2)(B), which precludes judicial review of many of the formal immigration decisions involving a discretionary component, such as the criminal waiver of inadmissibility, cancellation of removal, adjustment of status and "any other decision or action . . . specified under this title to be in the discretion of the Attorney General or the Secretary of Homeland Security, other than the granting of relief under section 208(a)."
133
These decisions involve formal immigration remedies that include a discretionary component and are, depending on the jurisdiction, adjudicated by DHS or EOIR. This situation differs from prosecutorial discretion, which is an action that is informal, cabined in the jurisdiction of the DHS, and located outside the subchapter INA § 242(a)(2)(B). The literature on the role of judicial review over formal immigration decisions is illuminating, and also relevant to understanding the normative benefits of federal court review over prosecutorial discretion decisions. 136 These benefits of judicial review are well summarized by immigration scholar Stephen H. Legomsky:
The judicial attributes discussed up to this point, independence and generalist legal knowledge, effectively improve the quality of the decisions that actually are reviewed in court. But judicial review also serves another function, one that operates even in cases that never reach court. The mere possibility that an alien will seek judicial review of an asylum decision encourages the various administrative authorities to study the case carefully and to state their reasoning intelligibly . . . . As a final benefit, judicial review in federal court provides a structure for the gradual development of legal doctrine. 137 Lenni Benson argues that judicial review may have its "own efficiency value" to the extent that federal courts clarify the meaning of vague statutory terms such as the definition of "aggravated felony." 138 Moreover, Benson describes how federal circuit review over immigration cases provide greater clarity in the changing strategies of the agency prosecutors, the procedural behaviors of the IJs, and the institutional reforms of the administrative process. When courts refine the interpretive guidance in immigration matters may cause a reduction of such guidance. As described in an informal e-communication by Martin: Judicial review will inevitably reduce transparency by discouraging the promulgation and publication of such guidance. From my perspective as a former central office government lawyer, it's usually good management and good administration to publish careful guidance . . . . But if the price (from the agency's perspective) of written guidance is immediate or at least expanded exposure to judicial review, then the agency will cut back on the issuance of written guidance. Much more will be left to case-by-case decisions by individual adjudicators, which can simply obscure from view the important considerations or de facto policies . . . . We don't always have good administrators, of course, but then we don't always have good judges. It's important to structure reforms in a way that doesn't make life overly burdensome or inflexible (or impossible) for those who are good administrators and who try to change course or improve administration from the inside.
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Professor Martin raises a good point about the negative impact that exposure to judicial review can have on an agency's future policymaking. Indeed, I too would be troubled by a situation where the fear of judicial review causes the agency to repeal its most substantial policies and replace them with something broad, like the statute at issue in Webster v. Doe, which allowed for termination of a CIA employee "whenever [the Director] shall deem such termination necessary or advisable in the interests of the United States." 147 I am not persuaded, however, that an agency's decision should be insulated from this kind of review in this case because of the possibility for less clear guidance in the future. As described in more detail below, it may also be the case that the prospect for court review can prompt the administrator to follow its guidance more carefully. Moreover, the focus of this Article is on the body of guidance the agency has actually produced around prosecutorial discretion and the possibility that judicial review is appropriate when such guidance is ignored or abused. The June 17 Morton Memo was released with great public fanfare, reaffirmed as the "cornerstone" guidance in subsequent policies issued by the agency, and raised in several public meetings with advocates and attorneys. Even if one accepts that "ordinary" internal guidance should be shielded from judicial review, the June 17 Morton Memo was no ordinary policy.
Today, prosecutorial discretion decisions are made each and every day without publicly available information about the facts behind cases approved, data about cases denied, or concern for the human implications in a regime where cases involving relevant humanitarian factors are denied with no vehicle for review. To the extent that many cases in which prosecutorial discretion is exercised involve situations where no formal relief is available under immigration law, the denial of prosecutorial discretion often leads to a noncitizen's deportation or "removal," which in turn has been equated to "banishment" and "exile."
148
In addition to the hardships faced by a noncitizen removed from the United States are potential hardships to the family or community she leaves behind in the United States or forcibly removes to her country of removal. Furthermore, absent a waiver, a removal order prevents the noncitizen from returning to the United States or applying for formal immigration benefits or relief from removal for a minimum of five years, and, in some cases, forever. 149 The policy and politics brought by the stalemate in Congress and sympathetic immigration cases involving desperate individuals who would ordinarily be protected through legislative reform, but instead take the risk to submit themselves to the DHS and apply for prosecutorial discretion slightly improved transparency around prosecutorial discretion. But the historic lack of transparency in prosecutorial discretion, reports of inconsistent application of such discretion from one region of the United States to the next, and the lack of incentive on the part of officers to exercise prosecutorial discretion in a judicious matter cannot be ignored. 150 In this way, the very prospect of judicial review can serve as an important incentive for strengthening the quality of a DHS officer's decision-making and thereby reduce the need for judicial review. Along these lines, the standard proposed in this Article is set high and limited to only certain decisions that are "arbitrary, capricious and an abuse of discretion." The standard for review could be "abuse of discretion" and, echoing the Second Circuit, could be articulated as encompassing decisions that were "made without a rational explanation, inexplicably departed from established policies, or rested on an impermissible basis such as an invidious discrimination against a particular race or group." 151 The importance of federal court review is not limited to a favorable outcome for the noncitizen; such review also assures that noncitizens denied prosecutorial discretion are given their "day in court." The efforts DHS has [Vol. 16 made to ensure that prosecutorial discretion is exercised properly on the front end must be matched by a review process to protect individuals and families who present compelling equities. 152 However, the opportunity for federal court review may itself expand the agency's desire to follow its own guidance on prosecutorial discretion and re-consider cases in which prosecutorial discretion was denied.
153
As an alternative to a judicial review scheme, DHS should consider an administrative review process outside of USCIS, CBP or ICE. The Office of the Secretary could create an office responsible for reviewing petitions by noncitizens denied prosecutorial discretion who present evidence that the various DHS memoranda on prosecutorial discretion were ignored or misapplied. 154 The review process could begin as a pilot, rely on electronic filings, and result in a body of published decisions. Published decisions can improve transparency about the prosecutorial discretion program and, among other benefits, enable noncitizens who proceed through the immigration process without counsel to understand the contours of prosecutorial discretion and the application process.
155
Since the authority of prosecutorial discretion rests with the DHS, and not with the immigration adjudicators at EOIR, the proposed judicial or administrative review schemes outlined above should be limited to the actions of the DHS officials exercising discretion, as opposed to the ultimate outcome by the immigration judge or BIA. Certainly, any form of review would increase costs to the U.S. government in the form of training, staff and related resources. On the other hand, some costs could be recovered by operating a pilot review program in one or two locations to assess costs. The
[A] reviewing court, in dealing with a determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of such action solely by the grounds invoked by the agency. If those grounds are inadequate or improper, the court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis. To do so would propel the court into the domain which Congress has set aside exclusively for the administrative agency. feasibility of such a pilot is illustrated by similar pilots created by DHS in connection with a prosecutorial discretion review of cases pending removal in select immigration courts. 156 Moreover, such review could be accompanied by a form and related application fee that may be waived only in cases where an applicant is unable to afford such fees.
Beyond judicial review, federal judges can contribute in meaningful ways to the immigration agency's use of prosecutorial discretion. Notably, on February 6, 2012, the U.S. Court of Appeals for the Ninth Circuit published five cases that ordered the DOJ to "advise the court by March 19, 2012, whether the government intends to exercise prosecutorial discretion in [these cases] and, if so, the effect, if any, of the exercise of such discretion on any action to be taken by this court with regard to [these cases.]." 157 The cases at issue involved a noncitizen filing a petition for rehearing or panel rehearing, and the facts of the cases revealed certain salient factors such as the existence of U.S. citizen children living in the United States, a lack of any criminal history, and a long-term presence in the United States.
Rather than review prosecutorial discretion, the Orders by the Ninth Circuit request that the government review the cases in light of the June 17 Morton Memo and its implementing guidance and return to the court with a decision on prosecutorial discretion. Notably, in all five cases, Judge O'Scannlain argued in dissent that the aforementioned memo was "internal guidance," that the judicial branch has limited review over prosecutorial discretion, and that the judiciary lacked authority to demand "a preemptive peek into whether and when (and no doubt, before long, why) the executive branch will exercise such discretion." 158 Another example of judges weighing in on the immigration agency's prosecutorial discretion guidance in judicial opinions was in the months following the White House's "announcement" that DOJ and DHS would be reviewing pending immigration cases for possible administrative closure under the prosecutorial discretion doctrine. Chief Judge McKee issued an important concurrence for the Third Circuit Court of Appeals about prosecutorial discretion. 159 The case involved a highly educated software engineer from India who was sponsored for a green card based on a petition from a U.S. employer but was nevertheless deemed to be subject to the immigration law's ten-year unlawful presence bar because of a visa overstay. 160 [Vol. 16 While the case itself was rejected under Chevron deference to the BIA's position that pending adjustment applicants who leave the United States and attempt to re-enter on "advance parole" are nevertheless subject to the unlawful presence bars, Judge McKee offered the following commentary:
I can only hope that Cheruku will be afforded such review and that the result will be favorable to her. My optimism in that regard is buttressed by a memorandum issued by U.S. Immigration and Customs Enforcement proving guidance to "ICE" law enforcement personnel and attorneys for the exercise of discretion in removing aliens. . . . Some of the discretionary factors that ICE will consider include the person's criminal history or lack thereof, whether the person is otherwise likely to be granted temporary or permanent status or other relief from removal, and the person's length of presence in the United States. Although it is certainly not our place to tell an administrative agency how to apply its policies, I do note that it appears that Cheruku would qualify for a favorable exercise of discretion under the new policy given her lack of criminal background, her employer's desire that she continue working as a software engineer, and her residence in the United States for the last 16 years. 161 Judge McKee indeed has "enough law" by which to review how DHS applies its prosecutorial policies to people like Cheruku, but, leaving that point aside, the case itself should inspire federal judges to take positions on the DHS' use of prosecutorial discretion and question cases that are taking up federal court resources by landing in court after a removal order is issued by the agency. Moreover, Judge McKee's commentary should motivate the DHS to consider the importance of review and ensure that its officers follow the "should" directive embedded in its own prosecutorial discretion guidance.
V. RECENT DEVELOPMENTS: DEFERRED ACTION FOR CHILDHOOD ARRIVALS
This Article was completed in June 2012. Subsequently, on June 15, 2012, the Department of Homeland Security issued a memorandum in tandem with an announcement from the White House that allows certain young people living in the United States without legal status to receive prosecutorial discretion in the form of "deferred action."
162 Formally known as "Deferred Action for Childhood Arrivals" or "DACA," the pro-[Vol. 16 (now Secretary of State for Kansas) as an unlawful seizure of legislative power. 166 Building on this criticism is a constitutional challenge by law professors Robert Delahunty and John C. Yoo, who argue that the Obama Administration has breached its constitutional duty to enforce immigration laws against individuals eligible under DACA. 167 A formal response to the argument posted by Yoo and Delahunty will be featured in a forthcoming essay in the Texas Law Review. 168 While my earlier work on prosecutorial discretion goes into great depth about the history and role of prosecutorial discretion in immigration law, the instant article is devoted to the role of the judiciary in prosecutorial discretion decisions. In keeping with this focus, my brief description of the DACA program's requirements and the reaction to this program ends here.
USCIS has adopted the agency's historical position that prosecutorial discretion decisions, including DACA decisions, are immune from judicial review. It has provided its response publicly and in the form of "Frequently Asked Questions." 169 
Specifically:
Q1: Can I appeal USCIS's determination? A1: No. You cannot file a motion to reopen or reconsider, and cannot appeal the decision if USCIS denies your request for consideration of deferred action for childhood arrivals. USCIS will not review its discretionary determinations. You may request a review using the Service Request Management Tool (SRMT) process if you met all of the process guidelines and you believe that your request was denied due to one of the following errors:
• USCIS denied the request for consideration of deferred action for childhood arrivals based on abandonment and you claim that you did respond to a Request for Evidence within the prescribed time; or • USCIS mailed the Request for Evidence to the wrong address, even though you had submitted a Form AR-11, Change of Address, or changed your address online at www.uscis.gov before the issuance of the Request for Evidence. 170 Possibly, judicial review should be available under the APA for individuals denied under the DACA program who can meet the standard of abuse outlined above. But a thorough analysis about whether such review should apply is beyond the scope of this Article.
VI. CONCLUSION
This Article examined normative arguments about judicial review over immigration decisions, described the standards outlined in the APA and INA for judicial review of agency actions, and applied these standards to a portion of federal circuit court decisions involving administrative discretion to conclude that noncitizens possibly do have a procedural right to challenge a prosecutorial discretion decision by the agency under the APA because there exists "more than enough law" against which a judge can determine whether a decision was rationally made. The implications of an arbitrary denial of prosecutorial discretion are real:
[I]t visits a great hardship on the individual and deprives him of the right to stay and live and work in this land of freedom. That deportation is a penalty-at times a most serious one-cannot be doubted. Meticulous care must be exercised lest the procedure by which he is deprived of that liberty not meet the essential standards of fairness. 171 In closing, the impact of prosecutorial discretion decisions on Latinos is not merely theoretical. According to the DHS, of the roughly 11.5 million unauthorized noncitizens living in the United States, 6.8 million are from Mexico, making it the leading source of unauthorized immigration. 172 
